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President’s Letter

AFTER A LAPSE OF SEVERAL YEARS, it is my pleasure as President
of the American Society for Legal History to write this intro-
duction to the fifth issue of The Legal Historian. This annual publi-
cation was first published in 1958 and contained organizational
material of the American Society for Legal History such as lists
of officers, members, by-laws, and similar organizational material.
In the four issues between 1958 and 1961, a selection of letters
from the Justices of the Supreme Court and the Attorneys General
of the United States, taken from the Hampton L. Carson Collection
of the Free Library of Philadelphia were included which made these
issues an invaluable source of legal history. The Legal Historian was
converted to a quarterly publication, which was finally suspended.

The President approached Mr. Leonard Goodman of Washing-
ton requesting him to chair a committee on publications. From this
committee came the recommendation to resume publication of The
Legal Historian. The objective of The Legal Historian continues
to serve as the official publication of the Society. However, the
Committee on Publication continues to seek ways and means of
publishing serious volumes of legal material of historical importance
under the imprint of the Society. This program will continue.

It is hoped that the present Legal Historian will be greeted with
as much enthusiasm as its predecessor, and that the members of the
Society will lend their support to this publication.

ErwWIN C. SURRENCY
President



Editor’s Notes

HE PRESENT PUBLICATION commences anew the “house organ”

that last appeared in 1961, The earlier issues, it will be remem-
bered, compiled data regarding the Society’s members and activities
and added a selection of letters. The present and future issues will
continue this necessary task, but will also undertake the entirely
new and untried task of becoming a useful series of handbooks
to the student and reader of legal history.

Those acquainted with writing American legal history well
know the obstacles—the wide dispersion of the relevant records
and manuscripts, the lack of ready access to records and manu-
geripts even when found, the great bulk of the unindexed materials.
Students also well know the pitfall, that pertinent material is so
often overlooked or the wrong interpretation given to that which
has been found. The Historian hopes to reduce these obstacles and
to ameliorate the dangers of oversight in the coming years.

The Historian will approach its new task by setting before
the members of the Society reports of finds of manuscripts, legal
records, and inventories and catalogs of such materials. It will seek
to amass bibliographies, lists of articles, and dissertations, in legal
history. Avoiding competition with the Society’s Journal, it will
publish only such articles that assist the writer of legal history.
In short, it should stimulate the further production of writings
in American legal history, as well as stimulate the criticism of
such writings.

Suggestions from the members are invited, and should be
addressed to the Editor, who admits of responsibility for this initial
effort and for the content of all unsigned, original material included
herein.

LEONARD S. GOODMAN
Washington, D. C.



By-Laws of the Society

IN ORDER TO FURTHER THE PURPOSES of this Society and provide
for its management, the following provisions are adopted as
its by-laws.

ARTICLE I

Members

1. Any person interested in legal history may, upon application
to the Society and payment of dues, be admitted to membership.
Any institution may do likewise.

2. A member shall be entitled to attend and vote at all agsem-
blies, meetings, and conferences; run for, be elected or appointed
to, and serve in any office; be congidered for appointment to any
committee; make motions and work for their adoption within the
Society; and receive all publications of the Society under the terms
to be set for each type or unit of the said publication.

3. The Society may, upon prior recommendation of the board
of directors, (1) elect persons to honorary membership in the
Society, but no more than one such honorary membership may be
voted each year; and (2) create such classifications of memberships
as it determines upon such terms and conditions as it sets forth.

4. A member may withdraw from or transfer to any class of
membership for which he is eligible at any time upon presentation
of his resignation or request for transfer, to the board.

5. The dues for all Classifications of memberships shall be
fixed by the Board of Directors. All annual dues are payable an-
nually on January 1st of each year. Only those members who have
paid their dues and fees are to be members in good standing entitled
to all the privileges and benefits and the right to vote and hold office.

ARTICLE II
Directors and Officers

1. The chief executive agency of the Society shall be a board
of directors.

9. There shall be not less than nine (9) or more than fifteen
(15) members of the board. Directors shall be elected for terms
of three years each. If any member of the board shall die or resign,
leaving an unexpired part of his term, then, by majority vote of
the board, a successor shall be elected to the unexpired part of
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that term. Directors for full terms shall be elected by the Society.
The number of persons who shall compose the board shall be deter-
mined by majority vote of the Society.

3. Of the first board of directors, one-third (%4) shall be
elected for a term of one (1) year, one-third (%) for a term of
two (2) years, and one-third (%) for a term of three years. There-
after elections shall be for a term of 3 years except when any
increase in the board is voted by the Society, in which event
increase(s) shall be placed in one of the three aforesaid categories
of directorships in order and the initial term of that office(s)
shall be for a part or full period of 3 years.

4. There shall be an executive committee of the board of direc-
tors composed of the officers of the Society and no less than three
(3) or more than five (5) directors chosen by the board, which
executive committee may exercise the powers of the board at such
times when it is impossible for them to assemble a quorum of the
said board.

5. The officers of the Society ghall be a president, a vice-presi-
dent, a secretary, and a treasurer. The powers and duties of these
officers shall be such as are usually held by officers of like organiza-
tions plus those assigned them by the board or the Society. If the
office of president becomes vacant the vice-president shall perform
the duties of the president for the unexpired term.

6. The terms of office of the officers shall be two (2) years
and shall run from January 1 until the following December 31 of
the second year.

7. The board is empowered to create a system of regional
vice-presidents and secretaries, who shall be appointed by the presi-
dent for terms equivalent to his.

8. No salaries shall be paid by the Society to any member,
officer, or director. Compensation, to be set by the Board after full
consideration of the Society’s resources and subject to approval
of the Society, may be made to any clerical employee retained by
the Society, for the furtherance of its purposes. Travel expenses
may be extended to directors and officers of the Society by vote
of the Board, but only when such persons are engaged in the So-
ciety’s business. The President shall have power and authority to
authorize and make disbursements for all proper purposes of the
Society.

9. The board may appoint a person to assist the secretary or
the treasurer in the performance of his work, and each such assist-
ant may be deputed by the secretary or treasurer to represent him
at meetings of the Society whenever it is impossible for the secre-
tary or treasurer to attend. The Society may require a written
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report from either the secretary or treasurer in the event of the
absence of either or both, in addition to the report submitted by
the assistant of the absentee.

10. There shall be a national office and repository for all files,
papers, and material to be located at the Office of the American
Journal of Legal History at Temple University Law School.

ARTICLE III
Elections

1. No later than September 1st of each year, commencing with
the year in which these by-laws are approved, if adopted before
August 1st thereof, the President shall appoint a nominating com-
mittee consisting of not less than three members of the Society.
The names of the Committee shall be published in the first avail-
able issue of the American Journal of Legal History then appear-
ing, with invitation to the general membership that suggestions
of nominees for the various offices be sent to the chairman of the
committee. The committee shall be instructed to present to the
secretary of the Society on or before October 1st of each year a
nominee for the presidency and nominations for each elective office
to be filled, including the board, the nominees being members in
good standing at that time. Space shall be provided on the ballot
for the individual voter’s alternative choice.

2. Elective offices and board members shall be chosen through
elections to be held during the month of November. Each member
in good standing shall be given the opportunity to vote by mail,
upon appropriate ballots, to be prepared by the nominating com-
mittee, and mailed to all members in good standing no later than
November 1st. The secretary of the Society or his assistant shall
attend to all such mailings. All ballots must be returned by mail
addressed to said chairman of the nominating committee and post-
marked no later than November 20th of that month. The results
of the election shall be certified and announced by the said chair-
man of the nominating committee at the earliest opportunity but
no later than December 15th, the method of announcement being
either by a special or general membership report or by publication
in the American Journal or both.

ARTICLE 1V
Meetings
1. A quorum of the board of directors for the purpose of

carrying on business shall consist of not less than four (4) members
or one third (%) of the total board membership, whichever is the
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greater. A quorum of the executive committee shall consist of the
president, or in his absence the vice president, the secretary, the
treasurer, and the representatives of the board selected in accordance
with the provisions of Article IT, §4 of these by-laws. Any quorum
may be made up by a written proxy sent by the absent person to
the secretary of the Society. The secretary or treasurer in their
respective absences shall be represented by their respective assist-
ants, if any, as provided for in Article II, §9 of these by-laws.

2. The Society shall, whenever possible, hold a general meeting
or assembly at a time and place specified by the board of directors.
A special meeting or assembly of the Society may be called not
more than once in any calendar year. Neither this limitation nor
the previous one shall apply to regional or branch meetings or
conferences or panels or round tables which meet in conjunction
with the meetings of other associations or separate therefrom.

3. If at any meeting of the board of directors or of the execu-
tive committee a quorum is not present, then any action taken at
such a meeting shall be consultative only and without effect for
any other purpose unless subsequently ratified by the Society.

4. The board of directors shall meet not less than once each
calendar year for the purpose of conducting the business of the
Society. It can be called more often by the president or by one-third
(Y3) of its members, and the place of its meeting shall be selected
by the president. The meetings of the executive committee shall
be called at the discretion of the president for the purpose of con-
ducting the routine business of the Society, subject to any approval
needed for its actions from the board or the Society, The president
shall serve as the chairman of the board and the executive com-
mittee, and in his absence the vice-president shall serve as such.

5. The place of meeting for all boards, committees, and other
agencies of the Society shall be determined by the president upon
consultation with the persons concerned, subject to the provisions
of Article IV, §2 above.

ARTICLE V
Regional Branches and Conferences

1. Notwithgtanding anything set forth in Article II, §7, or
Article IV, §3, above, there is hereby created a group of “branches”
of this Society, as follows: an Eastern Branch (including the area
in the northeast portion of this country); a Central Branch (in-
cluding the area in the north central portion of this country); a
Pacific Coast Branch; a Southern Branch: and a South-Western
Branch; and such others as the board of directors may deem it

ool

advisable to create. The names of these branches may be amended
or adopted by the branches in accordance with their own rules,
provided only that all branches must affix this Society’s name,
e.g., The Eastern Branch of the American Society for Legal
History, Inc.

9. Whenever fifteen or more members in good standing of
this Society desire to activate one of the above-mentioned branches
they may apply to the president of this Society who, with the ap-
proval of the board of directors, will authorize such activation.

3. Any such region shall be autonomous, shall be empowered
to elect its own officers and board and committees, and shall be
empowered to hold conventions, conferences, and meetings as it sees
fit, all subject, however, to the following: (a) these by-laws and
the charter of this Society are supreme; (b) the dues of all re-
gional members are to be paid directly to the national offices, but
of all dues as and so paid there may be remitted to the regional
treasurer by the national treasurer such sum as the national board
of directors, upon application of such regional branch, recommends;
(¢) no convention, conference, or general meeting shall be held
without prior “clearing” of the date and time and place with the
president of this Society (this does not apply to committee meet-
ings); (d) no regional organization may incur any Society expen-
diture, or pledge the Society’s funds, or otherwise use or utilize
the Society’s name without first obtaining the written authoriza-
tion therefor from the president who must first poll the board and
obtain its approval on each general item.

4. Notwithstanding anything above set forth, the national and
regional members owe their first loyalty and duty to this Society.
National members may affiliate with branches, and may serve upon
committees of national and regional jurisdiction without limitation.

5. In case of any conflict between the national Society and a
regional group the national board of directors has and is given
sole and undisputed power to determine the dispute and its decision
shall be final and not appealable to any internal or external forum.
The national Society, on recommendation of the national board of
directors, may disestablish and withdraw recognition of any re-
gional branch, regardless of any reason therefor, and such a Society
decision shall likewise be final and not appealable to any internal
or external forum.
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ARTICLE VI
Amendments ond Miscellanecus

1. The official organ of this Society is and shall be the Ameri-
can Journal of Legal History, and this Sociely shall make available
to said Journal all news, information, and business for publication
therein. Of all dues received for any class of membership, there
shall be a portion thereof set aside for and turned over to the said
Journal as and for a subscription for said member so paying dues
to said Journal. The treasurer of the Society is directed so to do.
The board of directors of the Society shall determine the sum to
be so allocated.

2. The Society being empowered to receive gifts and property,
both real and personal, and to extend grants and to direct projects
that further the study of legal history and the purpose of this
Society, the agency within the Society that shall act for or shall
depute others to act for it or with it is the board of directors.
Grants for research, and other academie purposes, may be made
by or through the Society to members, officers, directors, or any
person connected in any capacity with the Society, as well as to
persons having no connection with the Society.

3, The board of directors shall issue to the members of the
Society an annual report of the condition of the Society, as provided
by law, This report may contain such additional information as
the board ghall determine. It may be published in such form as
the hoard determines is most suitable and practicable.

4, Any and all papers, documents, correspendence, and like and
analogous items held or written or obtained by any officer or mem-
ber pertaining directly or indirectly to the affairs of this Society
belong to it, and upon the expiration of the term of said individual
shall be turned over to the Society’s designee.

5. Unless specified to the contrary, all votes referred to in these
by-laws and all actions referred fo shall be taken by a majority vote.

6. Amendments to these by-laws can be made only upon the
recommendation of the hoard of directors to the Society, and only
by a two-thirds (34) vote of those voting. If the board fails to
recommend any proposal forwarded to it for consideration by any
member in good standing, then upon the affirmative voie of a
majority of the said board and all committees’ members, such pro-
posal may be congidered by a general vote of the Society, and if
two-thirds (24) of those members of the Society so vote therefor,
the said proposed amendment shall be adopted.
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SCHULZ, Prof. William F., Jr.
University of Pittsburgh
Sehool of Law
Pittsburgh, Pa.

SCHWARTZ, Arthur H.
Schwartz & Frohlich
19 East 70th Street
New York, N. Y. 10021

SEYMOUR, Whitney North
120 Broadway
New York, N. Y.

SHAPIRO, Howard R.
Assistant Attorney General
Department of Law
80 Centre Street
New York, N. Y. 10013

SHAPIRO, Norman
67 Second Street
Newburgh, N. Y.

SHIPMAN, Benjamin W,
511 Pacific Mutual Building
Los Angeles, Calif. 90014

SIMMONS, Prof. Peter
College of Law
Ohio State University
Columbug, Ohio 43210

SMITH, PHILIP H.
P. O. Box 1B
Talladega, Ala. 35160

SNEED, Prof. Joseph T.
Stanford University Law School
Stanford, Calif. 94305

SQUIRES, Hon. Sidney
State Court of Claims
270 Broadway
New York, N. Y,

SURRENCY, Prof. Erwin C.
712 Pine Ridge Road
Media, Pa. 19063
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TAYLOR, Prof. Hasseltine B.
School of Social Welfare
University of California
Berkeley, Calif. 94720

TEETOR, Paul R.
5800 Ogden Court
Washington, D. C. 20016

TESCHNER, Paul A.
Pope & Ballard
33 N. LaSalle Street
Chicago, I1l. 60602

THOMAS, Leonard C.
Home State Bank Building
Minnesota Avenue at 5th
Kansag City, Kan. 66101

TILDEN, Robert J.
230 Main Street
Falmouth, Mass, 02540

TUCKER, John H.
1300 Beck Building
Shreveport, La. 71101

VanVOORHIS, Hon. John
522 Hall of Justice
Civic Center Plaza
Rochester, N. Y. 14614

WAGNER, Prof. W. J.
Indiana University School of Law
Bloomington, Ind. 47401

WALLACH, Kate
Law Library, Louisiana State
University
Baton Rouge, La. 70803

WARREN, Dean William C.
Kent Hall
Columbia Law School
New York, N. Y. 10027

WEILL, Dr. Herman
Department of History
University of Missouri
8001 Natural Bridge Road
St. Louis, Mo. 63121

WIENER, Frederick Bernays

1760 Pennsylvania Avenue, N. W.

Washington, D. C. 20006

WILLIAMS, Hon. Alger A.
Supreme Court Chambers
Erie County Hall
Buffalo, N. Y. 14202
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WILSON, Hon. Wil, Jr.
Attorney General
801 International Life Building
Austin, Tex. 78701

WOO0D, Allen
918 Petroleum Tower
Corpus Christi, Tex. 78401

WOOD, John H., Jr.
1503 NBC Building
430 Saledad Street
San Antonio, Tex. 78205

YU-SHAN, Prof. Han
Department of History
University of California
Los Angeles, Calif.

ZACHARIAS, Prof. William F.
Chicago-Kent College of Law
10 N. Franklin Street
Chicago, IlI.

INSTITUTIONS

ALBANY LAW SCHOOL
Union University
80 New Scotland Avenue
Albany, N. Y. 12208

BROOKLYN LAW SCHOOL
375 Pearl Street
Brooklyn, N. Y. 11201

CHICAGO BAR ASSOCIATION
29 8. LaSalle Street
Chicago, I11.

CORNELL LAW SCHOOL

Law Library, Myron Taylor Hall

Ithaca, N. Y. 14850

DUKE UNIVERSITY LAW
LIBRARY
Durham, N. C. 27706

LEGISLATIVE LIBRARY

PROV. OF SASKATCHEWAN
234 Legislative Building
Regina, Saskatchewan, Canada
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LOUISVILLE UNIVERSITY
LAW LIBRARY

Belknap Campus

Louisville, Ky.

LOYOLA UNIVERSITY
LAW SCHOOL
New Orleans, La. 70118

UNIVERSITY OF MARYLAND
LAW LIBRARY
Redwood and Greene Streets
Baltimore, Md. 21201

UNIVERSITY OF MICHIGAN
LAW LIBRARY
Ann Arbor, Mich. 48104

UNIVERSITY OF MINNESOTA
Law Library
Minneapolis, Minn. 55455

UNIVERSITY OF MISSISSIPPI
University, Miss. 38677

NORTHWESTERN UNIVER-
SITY LAW LIBRARY
357 E. Chicago Avenue
Chicago, Il

OHIO STATE UNIVERSITY
LAW LIBRARY
1659 N. High Street
Columbus, Ohio

UNIVERSITY OF OREGON
LAW LIBRARY
Eugene, Ore.

PENNSYLVANIA BAR
ASSOCIATION
401 N. Front Street
Harrisburg, Pa. 17101

SAGAMON COUNTY BAR
ASSOCIATION
New Security Building
510 E. Monroe Street
Springfield, Ill. 62701

UNIVERSITY OF SANTA
CLARA

Law Library

Santa Clara, Calif,

SETON HALL UNIVERSITY
School of Law Library
40 Clinton Street
Newark, N. J.

STANFORD UNIVERSITY
LAW LIBRARY
Stanford University
Stanford, Calif. 94305

STATE OF WASHINGTON
LAW LIBRARY
Olympia, Wash. 98502

UNIVERSITY OF

WASHINGTON
Law Library
Seattle, Wash.

UNIVERSITY OF WISCONSIN
LIBRARY
Madison, Wise. 53706
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Reports to Members

Report No. 1 — Manuscripts

THE NATIONAL UNION CATALOG OF MANUSCRIPT
COLLECTIONS

HE Journal reported to members in an early volume (5 Journal

87) that the Council on Library Sources, Inc., had made a
grant to the Library of Congress for the purpose of creating a
National Union Catalog of Manuseript Collections, The report was
made as of September, 1960, and stated that the Library had re-
ceived material regarding the manuscript collections from 200 re-
positories and was considering the publication of its card entries
in book form. Much has occurred since that date with this im-
portant project, a project that the Journal rightly deseribed ag “the
dream of scholars, librarians, archivists, and curators of manu-
scripts for more than a half century.”

Five large volumes of this project are now in print. Volume 1
of the catalog covers the index cards prepared by the Library of
Congress staff under a uniform gystem of reporting from cooperat-
ing reposgitories during the period 1959-1961; this first volume was
published in 1962. Volume II covers those reports from cooperating
ingtitutions received by the Idbrary in 1962 and was published in
1964. A geparate index volume was also issued in 1964 for the
first two volumes of the catalog. Volume III of the eatalog covers
reports received in 1963-1964. Volume IV, published last year,
covers reports received in 1965, and includes an elaborate cumu-
lative index for the reports received in the peried 1963-1965. An-
other volume of the catalog is schedeuled for publication this fall

The five volumes in print cover an imposing 16,397 manuscript
collections of 492 institutions throughout the United States. The
index of the most recent volume of the catalog comprises nearly
half the volume. The index volume published in 1964 contained
156,415 entries on 732 triple-column pages.

Since 1959 the Library has asked all cooperating repositories
to submit information to the Library’s Descriptive Cataloging Divi-
sion, which prepares the catalog entries. The entries are then
printed on 8 x 5 cards for photoreproduction in book form, for staff
use, and for distribution to the repository furnishing the informa-
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tion. Each volume of entries contains an index of the repositories.
What is more, each volume is indexed in one alphabetical listing
by person, place, subject, and historical period.

Under the subject heading ‘“Legal History,” the most recent
volume in print lists three card entries, “64-469, 64-1352, 65-679",
and further lists the sub-heading, “Vermont 65-955.” The entries
beginning with 64 are found in the third volume of the catalog;
the entries beginning with 65 are found in the forepart of the same
volume (of entries received in 1965) as our index (for 1963-1965).
The reference to 65-679 will be found to refer only to a law book
of 1798 found in the papers of Rufus Easton, 1774-1834, a lawyer
and judge of Missouri. The Vermont reference is to a legal history
of Orange County, Vermont, found in the papers of Roswell Farn-
ham, 1827-1908, educator, lawyer, public official.

There are many other entries, however,‘of interest to the
legal historian in this most recent volume of the catalog, just as
there are in the earlier volumes. The heading “Law practice” is
further broken down into numerous sub-categories by period and
place, and the following notation appears under the general head-
ing: ‘Here are entered business and legal records of lawyers; ref-
erences to lawyers’ activities; and material on the legal profes-
gion.” Other general headings of interest to the legal historian
in last year’s volume begin with the word LAW, LAWYER, or
LEGAL.

The catalog volume to be published in the fall of 1967 will
also contain numerous entries helpful to the study of legal history.
The wide variety of this new material may be gathered from the
four card entries reproduced below that will appear in the new
volume. The Historian expresses its gratitude to the Library for
permission to reproduce them in advance of their publication in
the catalog.

CLIFFORD, NATHAN, 1803-1881.

Papers, 1831-81. 2 ft. and 200 items.

In Marine Historical Society collections (Portland)

Jurist, U.S. Representative from Portland, Me., and U.S.
Attorney General. Correspondence, legal opinions (1858-80)
as Justice of the U. 8. Supreme Court, and commissions. In-
cludes personal and family correspondence. Many of the let-
ters are from Clifford’s son, W. R. Clifford, some relating to
the son’s legal practice. Correspondents include H. J. Ander-
son, John Appleton, J. W. Bradbury, James Buchanan, Rich-
ard H. Dana, Jr., David Davis, John Fairfield, John Lowell,
8. Nelson, William H. Seward, and R. B. Taney.

Described in A reference list of manuscripts relating to

the history of Maine, compiled by the Dept. of History and
Government of the University of Maine and edited by Elizabeth
Ring (1938), v. 2, p. 156.
Information on literary rights available in the repository.
Gift of Philip G. Clifford, 1930.

NASH, WILEY NORRIS, 1846-1916.
Papers, 1872-1924. 1426 items.

In Mississippi State University Library (State College,
Miss.)

Confederate soldier, attorney of the 6th Judicial District,
State legislator, and attorney general of Mississippi. Corre-
spondence from family, friends, and clients in Mississippi,
Alabama, and Washington State relating chiefly to legal mat-
ters and to Nash’s career as attorney general; casualty lists,
roster, and other papers relating to Harvey’s Scouts, a Con-
federate cavalry company of which Nash was a member; busi-
ness papers (1872-1924) including accounts, bills, scattered
tax statements and receipts (1872-1912) from Starkville, Miss.,
and Port Townsend, Wash.; and legal documents including
ingurance policies, stock certificates, deeds, records of legal
cases, guardianship papers, and promissory notes.

Gift of Mrs. G. B. Ramsey, Starkville, Miss., 1959.

VROOM, PETER DUMONT, 1791-1873.

Papers, 1726-1887. ca 3000 items.

In Rutgers University Library (687, 1031, 1733, 1797,
1799, and 1810)

Lawyer, court reporter, Governor of New Jersey, and
Minister to Prussia. Correspondence, bills, and other papers
relating to Vroom’s legal activities and governship; together
with papers of Gysbert Bogert for 1761-82, Jonathan Rhea
for 1787-1807, Henry Vroom for 1726-43, John P. Vroom
for ca. 1860, and Peter D. Vroom, Sr., for 1769-1803, and
miscellaneous papers. The bulk of the collection dates from
1799 to 1887.

Partially indexed in the library.

In part, gift of Charles A. Philhower.

WILLIS, WILLIAM, 1794-1870.

Papers, 1639-1870. 5 ft.

In Maine Historical Society collections (Portland).

In part, microfilm of diaries made from originals in the
Portland Public Library.

Lawyer, mayor of Portland, Me., and director of many
local clubs and business enterprises. Correspondence, diaries
(1844-70), land papers, commissions, genealogical material,
and other papers. Includes justice of the peace records (1777-
97) of Samuel Freeman and his post office record (1775-92) ;
journal (1753-66) of Capt. John Waite; account books (1749-
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80) of Ephraim Jones; Revolutionary documents and letters;
tax book (1766) for Falmouth, Me.; material relating to streets
in Portland (1864} and letters and notes concerning Willis’
book, A history of the law, the courts and lawyers of Maine
(1863).

Information on literary rights available in the repository.

Described in A reference list of manuscripts relating to
the history of Maine, compiled by the Dept. of History and
Government of the University of Maine and edited by Elizabeth
Ring (1938) v. 2, p. 237-238.

Bequeathed to the society.

The Library of Congress anticipates that perhaps by 1969,
when the program will be ten years old and some 25,000 collections
will have been catalogued, it will issue a cumulative index replacing
all eariier ones. The progress of the project will be keenly followed
throughout the scholarly community, Questions concerning the
project should be addressed to Mrs. Arline Custer, Head, Manu-
geripts Section, Descriptive Cataloging Division, Library of Con-
gress, Washington, D.C. 20540.

Report No. 2 — Records

ERHAPE THE MOST SIGNIFICANT discussion of state records in

1966 occurred in the report of the Mayor's Task Force on
Municipal Archives of December 30, 1966, to the Mayor of the City
of New York. The Task Force, composed of a cross-section of nine
educators, eustodians, and city officials, was chaired by Richard B.
Morris, Gouverneur Morris Professor of History, Columbia Uni-
versity. Its report, prepared over a period of six months, discusses
in detail the present plight of the older city records, fncluding the
court records, and proposes far-ranging revisions in the law and
practices relating to the preservation of records and public access
to them.

The report notes that there were five surveys or inventories
of city records in the past by private individuals or the Federal
government, and that each succeeding inventory revealed the dis-
appearance of important records listed previously. The report states,
“The facts are that the greater quantity of the City’s original and
irreplaceable records dating from the 17th to the 19th century have
all been lost or destroyed as a result of neglect, fire, pilferage, van-
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dalism, and imprudent retention programs of wvarious City de-
partments.”

The report notes that in 1961 the Institute for Early New York
City History issued an inventory of city records. “The handling and
gtorage of the Court of General Sessions, now merged with the
Supreme Court, came in for most sericus and deserved criticism.
The custodians of these records have long been notorious for their
regentment of investigators. The file papers were found loosely
kept, and almost entirely misging prior to 1800; the old libers in
poor eondition. The minute books of general sessions, 1638-1813,
and of Oyer and Terminer, 1784-1796, were found in conditions
ranging from ‘fair to poor,” wrapped in paper bags, bindings loose,
edges worn or cracked. No microfibm copies were extant as of that
date,”

The Task Force described in some detail the present dispersion
of many older records of the city, particularly the court records.
The New York Public Library has “numerous random items relating
to the administration of estates . . ., miscellaneous court papers,
indictments, grand jury proceedings, and a Chancery minute book,
1790-1807.” The New York Historical Society houses “the Proceed-
ings of the General Court of Assizes held in the City of New York,
1680-1682, bound with the minutes of the Supreme Court, 1693~
1701, the minutes of the latter court, 1701-1704, the proceedings
of the Court of Lieutenancy for the City and County of New York,
1636-1696, General Sessions Minutes for 1811, and 1821-1822, and
a register of cases heard in the Justice's Court of the 12th Ward,
1830-31.” In addition, “Columbia University’s Special Collections
acquired by gift the most extensive eollection of the Mayor’s Court
papers, 1681-1816, outside of the files presently stored in the Hall
of Records. The Association of the Bar hag a get of transcripts of
minutes of the Cireuit Court of Oyer and Terminer, 1721-1749 .. .".
Recent acquisitions by the Institute for Barly New York City His-
tory, housed in the library of Queen's College, are also described
and repeated later in the survey of the court records. That section
of the report, deserving particular attention by legal historians,
is reproduced in full below:

The subject of the judicial records would justify a full report
by itself, and this Task Force can do no more than fo indicate
the urgency of steps to protect the older court records and to
facilitate their examination by researchers and the general
public.

In the first place, the bulk of the court records of New
York City, an invaluable source for the legal and historical inves-
tigator, lies ocutside the jurisdiction of the Mayor or the City
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Council. Technically the County Clerk and the Clerk of the
Supreme Court in charge of the court records do not constitute
an agency of the City, but a unit of the Judicial Conference.

A vast collection of court libers housed in the Hall of
Records covers varying periods from 1674 to 1917 and includes
fairly complete sets of minutes of the following courts: Mayor’s
Court, Court of Oyer and Terminer, Court of Quarter Sessions,
Court of Chancery, Supreme Court of Judicature, Circuit Court,
Court of Common Pleas, Supreme Court, Superior Court, General
Term, and Coroner’s Court. These libers are readily accessible
to the public. In fact, the present custodians have properly raised
a question whether some of the more historic libers might well
be kept in a vault or placed in protected exhibit space, and the
public required to use Xerox prints. Thus, it is possible for a
vigitor to inspect the original record of the court proceedings
of the John Peter Zenger trial, and of many other famous trials,
which for security reasons, if not for maintenance of proper
physical condition of the records, should be restricted.

The chief concern of the Task Force is not with the minute
books, however, but with the file papers. Over the past genera-
tion considerable progress was made in indexing some of the
other courts, while at the same time vast quantities of file
papers have been destroyed. Recently, pursuant to the authority
vested in it by law (Judiciary Law, s39), the Appellate Division
of the Supreme Court, First Judicial District, coincidentally
with like action by the Appellate Division, Second Judicial Dis-
trict, ordered the Administrative Judge of the Civil Court on or
after October 15, 1962 to destroy, sell or otherwise dispose of
all books and records of the former City Court, with a few
exceptions. Under this order the State Department of Education,
the MARC,* the New York Historical Society and the Institute
of Barly New York History were afforded an opportunity to
inspect and examine such books and records with a view to
removing them at their own expense and retaining such of
them as they deemed desirable of preservation for historical
purposes. Owing to the vast bulk of the material, none of these
named agencies or societies were in a position to accept the
records, which accordingly were destroyed.

Recently a like court order has authorized the destruction
of court file papers in the custody of the County Clerk, more

[* MARC refers to the Municipal Archives and Records Center which
functions as a part of the New York Public Library System. The City
purchased the building at 238 William Street in 1943 to house obsolete
records, but space was allocated on request with the result that some
agencies garaged large masses of materials without central control or
adequate access. Two floors of this building were allotted to the Municipal
Archives, which was named MARC in 1952.]
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than twenty-five years old (but excepting the very old papers).!
Meantime, clerks are busily engaged in sifting the wheat from
the chaff, a highly subjective process at best, and the County
Clerk has agreed temporarily to suspend action on destruction
pending early clarification of the City’s public records system.
Again it is to be noted that MARC was unable to accept this
municipal material. Finally, it should be pointed out that a
twenty-five year retention policy will denude the courts of
papers for the modern period, even though the fragments still
extant from early times are preserved. Such a program has
neither logic nor history to support it, but financial and housing
restrictions compel a district reduction of the space which now
can be allocated to file papers. Prompt action by the City in
this matter is imperative.

One of the reasons for the backward state of early American
legal history has been the failure of judicial authorities to pre-
serve records and papers of early date. File papers, which, as
has been pointed out, are now periodically destroyed in New
York, put flesh and muscle on the bare bones of a dry and
uninformative docket. They give clues to the investigator as to
what really happened in a particular piece of litigation, and they
contain social and statistical information of considerable value.
One need only compare the systematic classification and arrange-
ment of early court papers at the Suffolk County Courthouse in
Boston with the situation in New York to see what a great dis-
advantage researchers are in working on the early legal records
of this city.

The early records of the Surrogate of New York County,
of enormous importance for the historical investigator, are
presently in the process of distribution in several different
directions. Recently, some six thousand original wills of the
17th century [to 18297, which for the most part had been silked
or otherwise preserved by the Commissioner of Records’ staff,

1 Under section 89 of the Judiciary Law (ssl) the following cate-
gories of books, records, or papers may not be disposed of unless a
permanent record by microphotography is first made thereof and per-
manently retained together with proper indices:

(1) judgment rolls less than twenty-five years old regardless of the
nature of the action or proceedings;

(2) judgment rolls and other records, books and papers less than
fifty years old which affect the marital rights or status or the custody
or lineage of any person, or the mental illness or the sanity or competency
of any person; and

(3) judgment rolls regardless of their age which affect the title of
real property.

It should be noted that these are very limited exceptions which do not
protect the greater bulk of file papers.
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were transferred to the Queens College Library under authority
of an order signed by Surrogate Cox. For the most part these
are original wills, but the Queens College Library also has
acquired a set of some 95 original will libers running from
the 17th century down to 1850, also transferred from the
Surrogate. These libers, it should be pointed out, constitute the
best record extant of certain early eourt proceedings intermixed
in the probate records, including the proceedings in vice admir-
alty and oyver and terminer, as well as estate inventories and
coroner’s inquests for the period 1666-1800. There is no question
that they will be safely housed in their new quarters and the
process of indexing and cataloging the loose papers which is
now going forward can be done meore expeditiously than in
the original location. However, the transfer raises a larger
igsue of the necessity of removing from New York County the
bulk of its early probate records and transferring them to a
college located in Queens County. The transfer on its face is
evidence of a lack of imagination on the part of public officials
in providing for safe housing in Manhattan of decuments which
record transactions which took place there,

The remaining 19th century libers have been retained in
the Record Room of the Surrogate’s Court, but blocks of material
relating to estates of persong dying in New York County or
having real property located therein have been transferred to
MARC. They are available only through a lengthy and cumber-
some requisition procedure, since MARC has no way of locating
the items requested without the block number that is known
only to the Record Room supervisor of the Surrogate’s Court,
Indubitably, studies in the social and economic history of New
York City would be considerably advanced if such materials
were more readily available.

As regards twentieth century records, such files are carried
in “current status” for nearly fifty years, but the requirements
of space have forced the transfer of files from the Surrogate’s
Court to MARC at a rate that increases yearly. Records of the
court accumulate at the rate of 9,000 estates per year, and a
ten-year block of files occupies approximately 60 sq. ft. of floor
space. Although the Commissioner of Records has requested
facilities for open shelf filing, the budgetary appropriation has
not been forthcoming.

The creation of & central municipal records building would
golve the problem of centralized administration and housekeep-
ing, while the Surrogate’s Court would retain permanently cer-
tain documents required for title searches and final orders and
decrees of the Court.”

The report repeats that, “Centuries of official indifference and
neglect have taken their heavy toll,” and warns of the potential loss
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of the overwhelming bulk of the City’s records prior to the twen-
tieth century. It recommends the establishment of a Public Records
Commission to pass on retention schedules of municipal departments
and agencies, to undertake an inventory of city records, and to
appoint a Director of Public Records to direct the inventory, It
ealls for adequate space in the Civic Center for a new Public Records
Service Center. It finally suggests “an immediate halt in the further
dispersal or destruction of public records in New York City, pending
the adoption of a uniform code.” All students of legal history will
surely hope that the City of New York rises to the challenge of
this report, and that its message will reach other cities (and states)
gimilarly afflicted with inadequate programs for record retention
and preservation.

Report No. 3 -~ Microform Publications

THE GREAT ADVANCE of the last few years in miniaturizing and
preserving large volumes of records and manuscripts, and of
reproducing works no longer in print, has brought with it a new
vocabulary. Reproduction on microfilm is still the most popular
method, but “microcard” and “microprint” (opaque sheet copies) and
“mierofiche” (transparencies) are algo being used. The term “micro-
form” encompasses all methods of reproducing materials at approxi-
mately one-twentieth their original size.

The researcher among microforms may obtain for a minimal
cost the current “Subject Guide to Mieroforms in Print—1966-67." 1
This comprehensive list of publications available in microfilm and
other microforms was begun in 1962, It lists the publications of 55
microform publishers under 135 subjeect classifications determined
from the Library of Congress classification number assigned to it.

The Subject Guide includes references to records and manu-
geripts when offered for sale on a regular basis, For example, the
Guide ligts the publications of the National Archives, including the
Papers of the Continental Congress and certain records of the
Federal Courts of the District of Columbia and the Eastern Distriet
of Virginia. It omits all theses and dissertations and all publications
of the Library of Congress. It is, nevertheless, unique and useful,
and may in time become indispensable,

1 Published by Mierccard Editions, Inc., 901 - 26th Street, N.W.,
Washington, D.C. 20037, paperbound, 110 pp., $4.00. A companion vol-
ume entitled, “Guide to Microforms in Print—1966,"” which lists all these
publications alphabetically, is also available from the same publisher.
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The Subject Guide does not exhaust all the microform publica-
tions that are available for purchase. It expressly disclaims any role
as a “union list,” and emphagizes that it includes only “microform
publications offered for sale on a regular basis.” The Library of
Congress, however, publishes such a union list.

The National Register of Microform Masters? is a national
register of microforms (mostly microfilm) from which libraries
and others may acquire copies. It is concerned solely with “master”
microforms, that is those negatives which may not be used by a
reader but are retained solely for the purpose of making other copies.
It covers 23 libraries, including the Library of Congress, and eight
other publishers, including University Microfilms, a subsidiary of
the Xerox Corporation.? It also reports whether the particular micro-
form is housed in a temperature controlled, fire-proof, space by a
non-profit ingtitution.

The Register is arranged exclusively by Library of Congress
number, or alphabetically where no such number has been assigned.
It extends over 250 pages of three-columned close print. It was not
produced as a research tool, but rather to help libraries “avoid the
expense of unnecessarily making another master” once they know
the Library of Congress number of the material involved. Both its
subject and its approach, shall we say, are negative. Again, there is
no index whatsoever to the Register, in complete contrast to the
detailed index of the National Union Catalog of Manuscript Collec-
tions, deseribed earlier in this issue.

By laboriously skimming the extensive Register, the researcher
is able to locate numerous items in the field of English and American
legal history. The Register lists the following records and manu-
seripts, for example, which once were published and are now
out-of-print :4

2 Compiled by the Library of Congress with the cooperation of the
American Library Association and the Association of Research Libraries,
Washington, D.C., 1966.

3 The Subject Guide also covers the publications of University Micro-
films; neither list reviewed here covers the 70,000 doctoral dissertations
that this company’s advertising states it has reproduced on microfilm.
The dissertations in legal history (1962-1966) are described in this issue
at pages 36-39. Information regarding its publications may be obtained
by writing to University Microfilms, Inc., 313 N. First Street, Ann
Arbor, Michigan.

44DLC” in the following entries refers to the Library of Congress,
Washington, D.C.; “McP” refers to Micro Photo Division, Bell and
Howell Co., 1700 Shaw Avenue, Cleveland, Ohio 44112; “UnM” refers to
University Microfilms, Ine.
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Lib. Cong. No.

1-6806 North Carolina, The state records . .. 1886-1907. Vol.
22. Misc. Vol. 26. Census, 1790. McP.

1-6807 North Carolina (Colony), The colonial records . .

Vol. 4. 1886. McP.
1-15810 Fernow, B., Calendar of wills . .. 1626-1836. 1896. McP.

1-15811 New York (Colony), Marriage licenses previous to
1784 . .. 1860. McP.

1-15832 The documentary history of the state of New York;
by E. B. O’Callaghan. 4 v. 1849-561. McP,

4-14749 Sargent, W. M., Maine wills. 1640-1760 . . . 1887. McP.

5-59 U. 8. Continental Congress, Journals, 1774-1789. 1904-
87. Vols. 1-18, DLC. Vols. 2-34. UnM.

517846 New York (Colony) ... Supp. list of marriage licenses,
1898, McP.

9-2009 Michigan Constitutional Convention, 1907-1908, Report
of the committee on submission and address to the
people, 1908. UnM.

10-12041 Masgsachusetts Constitutional Convention, 1779-1780.
Journal . . . 1832, UnM.

26-20776 Clemens, W. M., American marriage records before
1699 . .. 1926. McP.

37-26324 U. S. Constitutional Convention, 1787. The records of
the Federal convention of 1787; ed. M. Farrand.
Rev. ed. . .. Vol. 4. 1937. UnM.

39-18956 Pennsylvania Board of canal commissioners, Pennsyl-
vania canal regulations . .. 1833. Eleutherian Mills
Historical Library, Greenville, Delaware 19807.

40-28126 Michigan Constitutional Convention, 1835-36. Debates
and proceedings, ed. H. M. Dorr . . . 1940. UnM.

40-28596 Historical Records Survey. Florida. 1940, UnM.

41-52711 Historical Records Survey, Wisconsin, 1941, UnM.
42-36978 New York State, Commissioner to study . .. (adminis-
trative adjudication) in New York. 6 v. 1942. McP.

43-2507 Historical Records Survey. Iowa. 1940. UnM.

43-2508 Historical Records Survey. Minnesota. 1941, UnM.
46-27109 Michigan University William L. Clements Library.
Fifty Texas rarities. 1946. UnM.

Mic 52-293 Georgia (Colony), The colonial records of Georgia . ..
19387. DLC.
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53-206 Chafee, Z., Documents on fundamental human rights.
3 v. 1951-52. UnM.

Mic 62-7247 Carroll, B. R., ed., Historical collections of South
Carolina . . . 2 v. 1836, UnM.

The usefulness of microformatic publications, of course, will
increase, as more and more records and manuseripts and out-of-print
materials are made available in this form. We can only hope that
the indexing of microforms will not be permitted to fall behind
the production.
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Report No. 4 — Doctoral Dissertations

by HERBERT A. JOHNSON*

HE FOLLOWING BIBLIOGRAPHY of dissertations in American legal
Thistory ig selected from Dissertation Abstraets, a publication
of University Microfilms, Inc., Ann Arbor, Michigan, for the period
January 1962 to November 1966. Copies of these dissertations may
be ordered from University Microfilms either in microfilm or in
xerox print (at about four times the cost of positive microfilm).
Any dissertation published before 1965 should be cross-referenced
to Books in Print for 1966, since many dissertations are republished,
or revised and published, in standard book form within a few years
of the date of the microfilm edition.

Legal historians wishing a broader bibliography of scholarship
in the field of American history are referred to Writings in Ameri-
can History, published by the American Historical Association. This
series covers the period from 1903 to 1940 and from 1948 to 1957;
the 1958 volume is now in preparation. The intervening years, and
the years from 1958 to 1966 may be reviewed by reference to the
book reviews and lists of articles appearing quarterly in the
American Historical Review.

The listings in the following bibliography include author, title,
name of the university granting the degree, and the date the degree
was awarded. The order number of University Microfilms follows
in the square brackets.

* Agsistant Professor of History, Hunter College of the City Uni-
versity of New York, and member of the New York bar.
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CONSTITUTIONAL

BAILEY, JOHN B., Some Sources of American Constitutionalism: A
Study in the History of Ideas (Georgia, 1964) [64-11695]

BIRKBY, ROBERT H., Justice Wiley B. Rutledge and Individual Lib-
erties (Princeton, 1963) [64-2665

BOLNER, JAMES J., Mr. Chief Justice Vinson: His Politics and His
Constitutional Law (Virginia, 1962) [62-5908]

Dowp, MORGAN D., Justice Joseph Story: A Study of the Conilribu-

tions of a Jeffersonian Judge to the Development of American
Constitutional Law (Massachusetts, 1964) [64-11763]

GILETTE, J. WILLIAM, The Power of the Ballot: The Politics of the
Passage and Ratification of the Fifteenth Amendment (Prince-
ton, 1963) [64-5017]

HAYS, GARRY D., The Idea of Union in Eighteenth Century Colonial
America (Kansas, 1964) [65-7652]

HoOLLINGSWORTH, HAROLD M., The Confirmation of Judicial Review
under Taney and Chase (Tennessee, 1966) [66-8196]

HOLSINGER, MAURICE P., Willis Van Devanter, the Farly Years:
1859-1911 (Denver, 1964) [65-284]

HucHES, Davip F., Salmon P. Chase: Chief Justice (Princeton,
1963) [63-8136]

JOHNSON, ANDREW J. III, The Life and Constitutional Thought of
Nathan Dane (Indiana, 1964) [64-12043]

KEMPER, DONALD J., Senator Hennings and Civil Liberties (Mis-
souri, 1963) [64-1709]

KreEMM, WALTER P., Justice Holmes on Constitutionality and Evi-
dence of His Influence on the Vinson Court, 1946-1949 (North
Carolina, 1961) [61-6127]

LEE, CHARLES R., JR., The Confederate Constitution (North Carolina,
1961) [61-6128]

McCLELLAN, JAMES P., Joseph Story and the American Constitution
(Virginia, 1964) [64-12399]

MiLES, ELIJAH W., The Origin and Early Development of Judicial
Review in Indiona 1816-1855 (Indiana, 1962) [63-3844]

MORICE, JOSEPH R., Justice Stephen J. Field and the Fourteenth
Amendment: A Re-Evaluation (Pittsburgh, 1962) [62-5116]

PURSINGER, MARVIN G., Oregon's Japanese in World War II, A His-
tory of Compulsory Relocation (Southern California, 1961)
[61-6304]

SIGLER, JAY A., Double Jeopardy: The Development of a Legel and
Social Policy (Rutgers, 1962) [62-5422]

. 37




W T e e e B = e e

S1GMUND, ELWIN W., Federal Laws Concerning Railroad Labm’_ Dz:s-
putes: A Legislative and Legal History, 1877-1934 (Illinois,
1961) [62-674]

SPRAGUE, JOHN D., Voting Patterns on the Supreme Court: Cuases
in Federalism, 1889-1959 (Stanford, 1964) [64-7813]

STONE, RAYMOND P., “Separate but Equal”: The Evolution and De-
mise of a Constitutional Doctrine (Princeton, 1964) [64-12140]

TERRIS, WALTER F., The Right to Speak: Massachusetts 1628-1685
(Brown, 1960) [63-3451]

VESTAL, THEODORE M., The Warren Court and Civil Liberties (Stan-
ford, 1962) [62-5625]

LOCAL, BIOGRAPHICAL, OTHER

BERWANGER, EUGENE H., Western Anti-Negro Sentiment and Laws,
1846-1860: A Factor in the Slavery Extension Controversy
(Illinois, 1964) [65-3179]

BLACK, FREDERICK R., The Last Lords Proprietors of West Jersey:
The West Jersey Society, 1692-1702 (Rutgers, 1964) [65-10898]

BRAGDON, EARL D., The Federal Power Commission and the Rgg.u-
lation of Natural Gas: A Study in Administrative and Judicial
History (Indiana, 1962) [62-5013]

BURKE, JOoSEPH C., William Wirt: Attorney General and Constitu-
tional Lawyer (Indiana, 1965) [65-10806]

CARPER, NOEL G., The Convict-Lease System in Florida, 1866-1927
(Florida State, 1964) [656-5569]

COHEN, NORMAN 8., William Allen: Chief Justice of Pennsylvania
1704-1780 (California at Berkeley, 1966) [66-8292]

DESMOND, RICHARD L., The Federal Tax History of Life Income
Gifts to Higher Education (Michigan, 1965) [66-6593]

DICksSON, JOHN L., The Judicial History of the Cherokee Nation
from 1721 to 1835 (Oklahoma, 1964) [64-13325]

DRIScoLL, WILLIAM D., Benjamin F. Butler: Lawyer and Kegency
Politician (Fordham, 1965) [65-14167]

INTON A., The County Courts and the Provineial Court
Emﬁ:ﬁ?&g& 17851768 (North Carolina, 1964) [64-13325]
ELSMERE, MARY J., The Impeachment Trial of Justice Sumuel Chase

(Indiana, 1962) [62-5032]

GRANTTHAM, CARYL R., A History of the Government p_f Suffolk
County, New York, 1683-1958 (New York University, 1963)
[64-251]

HELFRICH, RALPH W., JR., Administrative Regulation of Natural Gas
Rates 1898-1938 (Indiana, 1962) [62-5044]
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JOHNSON, HERBERT A., John Jay: Colonial Lawyer (Columbia, 1965)
[65-11089]

LAMBERT, C. ROGER, New Deal Fzperiments in Production Control:
The Livestock Program 1933-1985 (Oklahoma, 1962) [62-3956]

LEINWAND, GERALD, A History of the United States Federal Bureau
of Corporations (New York University, 1962) [62-3285]

LEr, R. AuroN, Harry S. Truman and the Taft-Hartley Act (Okla-
homa, 1962) [62-2034]

LOWTHER, LAWRENCE L., Rhode Island Colonial Government 1732
(Washington, 1964) [65-1885]

McDoucALp, WiLLIAM W., Federal Regulation of Political Broad-
casting: A History and Analysis (Ohio State, 1964) [65-3889]

OpoMm, EdWIN D., Louisiana Railroads, 1830-1880: A Study of
State and Local Aid (Tulane, 1961) [61-6718]

REUBENS, BEATRICE G., State Financing of Private Enterprise in
Early New York (Columbia, 1960) [63-3697]

RICHARDSON, JAMES F., History of Police Protection in New York
City 1800-1870 (New York University, 1961) [66-9530]

ROHRBOUGH, MALCOLM J., The General Land Office 1812-1826: An
Administrative Study (Wisconsin, 1963) [63-3962]

RUSSELL, JAMES M., Business and the Sherman Act 1890-1914 (Iowa,
1966) [66-11695]

SCHICK, MARVIN, The United States Court of Appeals for the Sec-
ond Circuit: A Study in Judicial Behavior (New York Univer-
sity, 1965) [65-9324]. Covers the period from 1891 to 1951.

SOMMERS, DONALD P., The Development and Reorganization of the
Wisconsin Court System (Wiseonsin, 1962) [63-2895]

THOMPSON, GEORGE, The History of Penal Institutions in the Rocky
Mountain West 1846-1900 (Colorado, 1966) [66-2836]

VoIGHT, ROBERT C., Defender of the Common Law: Aaron Goodrich,
Chief Justice of Minnesota Territory (Minnesota, 1962) [683-
6098]

WEHR, ROBERT G., Compulsory Arbitration of Civil Actions in

Pennsylvanie (Pennsylvania, 1964) [65-1875]. Covers period
1909-1964.

WEINBERG, WILLIAM M., An Administrative History of the New
Jersey Stale Board of Mediation (Pennsylvania, 1964) [64-
10440]

ZANGRANDO, ROBERT L., The Efforts of the National Association for
the Advancement of Colored People to Secure the Passage of a
Federal Anti-Lynching Law, 1920-1940 (Pennsylvania, 1963)
[64-3516]
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On Indexing American
Legal Records

13 LESSED ARE THE INDEX MAKERS, or at least they ought to be,”

Maitland quoted from Leslie Stephen at the turn of the
century;! and can we not believe that he quite agreed with the
sentiment his friend expressed. The one, legal historian, the other
critic and biographer, both found the index of critical importance.
Neither, of course, sympathized with “index-learning.” 2 Each
needed indexes as useful tools of his trade.

Stephen’s caveat implied praise for the particular editor
(Norton) to whom it was addressed. In a different context the
words could suggest that the indexer often fails to merit praise.
It is the thesis of these next few pages that whether the indexer
of legal records has performed a meritable task can be determined
with some precision.

We begin with the premise that the indexing of legal records
is not the mere listing of proper nouns; the good index represents
an analysis of the records. Indexing of American legal records has
a further goal. Those materials require, not only an analysis of
the materials in their own milieu, but also an analysis of the records
in the current legal vocabulary. Much of the importance of the
indexing of such materials, therefore, lies in this difficult transla-
tion of the past law into the terms in which we currently know
and practice law.

In a recent issue of the Jouwrnal, de Montpensier suggests that
history must be reconstructed from the results it produced, and
by checking and correcting the assumed result against historical
fact (in a process of “retroductive logic”) reconstruct the past.?
He adds that others argue that history is simply a retelling of past
events as completely as possible. The indexer is not troubled by this

1 Leslie Stephen to Charles E. Norton, April 13, 1887, in Maitland’s
Life and Letters of Leslie Stephens, p. 392 (1906).
2 Pope’s “The Dunciad,” i, 279:
“How Index-learning turns no student pale,
Yet holds the eel of science by the tail.”
3 De Montpensier, Roy 8., “Maitland and the Interpretation of
History,” 10 Am. J. Legal Hist. 259 (1966).
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conflict, for he knows he must fulfill the needs of both approaches.

We can become more specific if we choose as the subject for a
brief analysis one of the well-known collections of legal rec?rds,
such as the first volume of the Judicial and Testamentary Business
of the Provincial Court, 1637-1650, for the province of Maryland.*
This volume began the unique publication of seventeenth century
legal records with which few other states have attempted to compete.

Most of the categories from this volume that depict the seven-
teenth century law in its own context are quite easily spotted by
an indexer. We refer to such headings as, Assignment (of tobacfco
crop), Attorney-general, Coroner, Court—with subheadings flescrlb-
ing its officials, practice, membership—Indians, Information, In-
junction, Lawful Money, Merchant Law, Proclamation, Secretary
(of the colony), Sheriff, Trespass. We might also include referen(.:es
to the various writs, such as prohibition (p. 377), scire facias
(pp. 142, 283), and venire facias (pp. 226, 231).

Some of the categories reflecting the milieu of seventeenth
century law may be totally unfamiliar. Their peculiarity requires
their inclusion in the index:

Amerciament 156
Asgize (See Inquest)
Deodand 10
Hundred 53, 149, 235, 371, 541, 542, 544
Inquest (See also Jury) 9, 189, 237-39, 245, 255
Grand 174, 176-77, 260
Sworn 241
Witness’ oath 237, 241
Outery 64, 69
Papist 234, 321, 404, 441
Pillory 398, 445
Pinace and truck 148, 281, 340, 432, 459
Piracy 4, 22
Theodulite 279
Transport
Debtor 127, 184, 193, 227, 253, 306,
385, 436-37, 443, 472, 540
Servant 268, 280

Surety against (See also Recognizance)
114, 198, 204

Tythe . 428
Whipping 165, 308, 322, 393, 396

41V Archives of Maryland (1887).
.42 .

The foregoing limited subjects in large part suggested them-
gelves; the bulk of the remainder will require an analysis of the
material. The analysis will vary in depth with the indexer’s back-
ground—his familiarity with similar materials, his knowledge of
law and history, his ability to forecast the uses that will likely be
made of his product. The recent experience of the Library of Con-
gress in indexing manuscript materials suggests that an indexer
cannot reasonably expect the bulk of his subject headings to
come ready-made.

In the first volume of The National Union Catalog of Manuscript
Collections, the subject index entries were taken from Subject
Headings Used in the Dictionary Catalogs of the Library of Con-
gress (6th ed., 1957), and “assigned according to the policies and
practices governing their use with printed materials.” 5 This method
of indexing was quickly abandoned. The index volume published
in 1964 explains: “The subjects, their modifying words, and the
subheadings under them have been compiled without regard to any
established list of subject headings and without any comprehensive
precedent for indexing manuscript material. The entries have been
chosen so as to describe as accurately as possible the contents of
the various collections.” ¢

A dilemma that an indexer of early legal materials soon en-
counters is that even if the category an indexer might wish to use
continues in the current legal vocabulary, it may now have a dif-
ferent meaning from the seventeenth century. The difference should
be shown for a major collection of materials to whatever extent
the indexed materials allow for such analysis.” For example, for
the volume of Maryland records we are considering the indexer
might include:

5 The National Union Catalog of Manuscript Colleetions, 1959-1961,
p. vi. (Lib. Cong., 1962), adding, “In brief, these [policies and practices]
are to assign the most specific heading characterizing the content of
the work as a whole. Since many of the manusecript collections recorded
in this catalog contain materials on a variety of topics or in several
categories, more than one heading is assigned to a collection if required
to provide access to its principal contents.” (pp. vi-vii).

8 The National Union Catalog of Manuseript Collections, Index,
1959-1962, p. iii (Lib. Cong., 1964).

7 The National Union Catalog, supra, resolved a similar problem in
a similar way. The 1964 volume, note 6, supra, states (p. iv), “far too
many citations appear under some of the entries. . .. The editors decided
that it would be preferable to include the many undifferentiated citations
for the more patient users who would otherwise lose such information
as they provide. . . . This catalog and its index are an aid to research,
not a ready-reference guide.”
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Commission
As a license 164
As a warrant 280

Failure to undertake expedition under
128, 135-36, 140-41, 151-52, 155-56, 159, 160-61, 164

For examining witnesses 129-32, cf. 463
Inquiry 133-34, 463
Judge’s, cannot limit lawful power 217-18
— , can expand lawful power 249

To collect customs, confiscations, forfeitures,
escheats 308
To take custody of Proprietor’s property 309
To trade with Dutch and be commander 281
Jurisdiction 55, cf. 237; 307, 458
“Authority of judicature” 394
Lawful authority 396
“Power of judicature” 218
Royal 457

Liberty

Freedom 333, 436
Place where freedom granted 143
Privilege 229, 361, 529, 531, 534

If the number of entries makes an analysis of the subject infeasible,
such as for “Indenture,” “Letters of Attorney,” and “Subpoena,” in
the present volume, it may be necessary merely to give the complete
page references without subheadings.

Along with comparing the past with the present, the indexer
of early legal materials must look for the present in the past. The
difficulty of this search will vary greatly within the same body of
materials. The origing for current practice may be so remote as to
call upon the indexer’s every power of deduction. On the other hand,
only the present terminology for what was then being accomplished
in the law may differ.

One sample of a category that fits the present into the past is
“conflict of laws.” The phrase does not appear on any page of the
volume under consideration; yet, the phrase is appropriate for many
entries in the index:

Conflict of laws (See also Merchant law)

Administration of estate of non-resident 65
Local administrator for English executor 40-41, 69
English deed of gift 41-42
Va. admin. for Md. resident 341
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Attachment of estate of non-resident 397
Bill payable in Md. enforceable in Va. 454
Certificate to president of New Netherlands 203-04
Contract made in Va. by Va. inhabitants, no

jurisdiction 307
Contract between Md. and Va. residents 483
Crimes (See also Extradition)

In Va., governed by Law of England 180

Out of province of Md. 237

Prisoner remitted to Va. magistrate 201
Death on high seas 55, 56
Defenses to be made in Va. 224
Defendant and plaintiff in Va. 301, cf. 307
Defendant in England 230, 252
Defendant from Va. 29, 143, 158, 220, 270
Escaped debtor 67-68, 537
Judgment unrecognized in foreign court 390
Plaintiff from England 1, 188-89, 191
Plaintiff from Va. 205, 280-81, 415
Power of att’y executed in Holland 303
Tender of goods in Va. to Md. creditor 487

Other subject headings of this type are:

Abuse of process 495
Advisory opinion 457
Extradition 125, 201, 319, 327
Insanity (as a defense) 249
Judicial notice 270
Precedents

Law of England 140, 180, 333, 457
Law of Province 333, 353
Sovereign immunity 217-18, cf. 292-93
Trade secret 327

The foregoing subjects and page references from this one vol-
ume, of course, are examples only, and do not exhaust the detailed
coverage of a good index. The period of this volume (1637-1650)
was an unsettled one in Maryland’s early history. It was the period
of “the Plundering Time” when a dissatisfied litigant claiming title
to Kent Island sought to take it by force; a London captain and
tobacco trader undertook a career of arson and robbery; and the
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proprietor’s brother was forced to flee fo Virginia.® The subjects
discussed herein have also left untouched the many proper names
acattered throughout the volume. The subjects, for example, have
omitted the remarkable Margaret Brent, the foremost vfroma,n
lawyer of the early colonial period, who became the proprietor’s
adminigtratrix and executrix.?

What we have hoped to show iz that the most useful index re-
guires that same careful analysis of the text that the editor brings to
his work, The indexer attains his goal when he has both given the
researcher immediate access to every characteristic of the past law
and the period, and at the same time made the past law relevant
to the present practice of law,

8 In the two-year Rebellion, the litigant took Kent Island, the captalfl
captured St. Mary's, and the colony had no settled government until
Leonard Calvert recovered the province with the help of Governor
Berkeley of Virginia. For references to the Rebellion, see pages 331, 376,
380-81, 394, 396, 399, 416-17, 421-22, 436, 441, cf. 453, 455, t_iGO, 513: See
generally, 2 Andrews, The Colonial Period of American History
308-309 (1954). -

o Page 543. See Drinker, Sophie, “Women Attorneys of Colonial
Pimes,” 56 Md. Hist. Mag., Neo. 4, p. 335 at 349-50 (Dec., 1961).
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An Invitation

MEMBERSHIP in the American Society for Legal History, Ine.,
is open to all persons and institutions interested in the hig-
torical background and development of the law. We invite your
application if you are not yet a member.

NAME:

ADDRESS—OFFICE :

HOME:

DATE AND PLACE OF BIRTH:

UNIVERSITY DEGREES (WHERE AND YEAR RECEIVED) :

DATE AND PLACE OF ADMISSION TO BAR, IF APPLICABLE:
PROFESSIONAL ASSOCIATIONS AND SOCIETIES:

Send the applieation to:

ErWIN C. SURRENCY, President
American Society for Legal History, Inc.
Temple University School of Law

1715 Broad Street

Philadelphia, Pennsylvania 19122

NOTICE

Under a grant from the Nationa! Historical Publications Commis-
sion, Dartmouth College has established a project to locate and
microfilm the correspondence from and to, as well as other manu-
seript writings of, DANIEL WEBSTER. If any member knows
the location of such manuseript material, he is requested please to
write to Mrs. Carol 8. Moffatt, Webster Papers Project, Baker
Memorial Library, Hanover, New Hampshire.
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